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at 2612 (“The majority

according to its own ‘new insight’ into the ‘nature of injustice.’” (quoting 
(“It can be tempting for judges to confuse our own prefer

with the requirements of the law.”);
“subtly transform[ing]” rocess liberty “into the policy preferences of the Members of 
this Court” (quoting Washington v. Glucksberg, 521 U.S. 702, 720 (1997)
(discussing the need not to indulge “personal preferences”); at 2619 (“The majority’s 
driving themes are that marriage is desirable and petitioners desire it.”);
(“[T]oday’s decision rests on nothing more than the majority’s

.”); 
“has no more basis in the Constitution than did the naked policy preferences 

”); “the achievement of a desired goal” that has 
“nothing to do with” the Constitution).
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at 2612 (“The 

‘understanding of what freedom is and must become.’” (quoting 

interpretation that focuses on recognizing only those “implied fundamental rights 
‘objectively, deeply rooted in this Nation’s history and tradition,’” (quoting Washington v. 

–21 (1997)), and then observing that “[t]he majority 
acknowledges none of this doctrinal background”)

“
‘ ’ ‘ ’”

(implying that the majority has “confuse[d] 
[its] own preferences with the requirements of the law”), at 2616 (“Stripped of its 
shiny rhetorical gloss, the majority’s argument is that the Due Process Cla

society.”), ’s “error of 
converting personal preferences into constitutional mandates”), “The 
majority’s driving themes are that marriage is desirable and petitioners desire it.”).

at 2612 (“The right [the majority’s decision] announces has no 
basis in the Constitution or this Court’s precedent.”), 
as having “no more basis in the Constitution than did the naked policy preferences adopted 
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Justice Scalia’s 
conceptual space that Chief Justice Roberts’

threat to American democracy, Justice Scalia’s opinion insists that it is not “of immense 
” or “ ” what 

–
“immense,” indeed “of overwhelming importance,” Justice Scalia’s dissent says, is who 
decides the question of marriage’s meaning: “
is that rules me. Today’s decree says that my Ruler, and the Ruler of

coast, is a majority of the nine lawyers on the Supreme Court.” 
speak of being ruled this way, or, as the dissent later puts it, to be “subordinate[d],” 

eople’s 
as moving in that direction. Perspective on why is found in the dissent’s remark that what 

simply “the furthest extension in fact,” but “the furthest 
of the Court’s claimed power to create ‘liberties’ that 

the Constitution and its Amendments neglect to mention.” 

— (“the freedom 
to govern themselves”)—

some of slavery’s attributes, including hierarchy, and unequal and nonconsensual relati

2629 (“A system of government that makes the [American] People subordinate to a 
cy.”), hence 
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nstitutional order; it is now unconstitutional.”
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(O’Connor, J., 
dissenting) (“naked preferences”)

Comm’n, 135 S. Ct. 2652, 2678 (2015) (Roberts, C.J., dissenting) (“naked appeals to 
public policy”); FCC v. Beach Commc’ns, Inc., 508 U.S. 307, 313 (1993) (“a naked 
intuition” (quoting Beach Commc’ns, Inc. v. FCC

; Baker v. Carr, 369 U.S. 186, 296 (1962) (Frankfurter, J., dissenting) (“mere 
naked power, rather than intrinsic right” (quoting Luther v. Borden, 48 U.S. (7 How.) 1, 51 

dissenting) (“the authority of naked majorities”); Jenkins v. Pye, 37 U.S. (12 Pet.) 241, 244 
(1838) (“the broad and naked principle”).

“ ”
’ –

–



OHIO STATE LAW JOURNAL

’ ’

’ ’ “ ”
“ ”—

’
’

’
—

’

’

’
’

’

“ ” “ ” “ ”
’ “

”
“ ” “ ” ’ “ ”

“ ”

’ “ ” “ ” “ ”
“ ”

–



OBERGEFELL’S DREAMS

’
’ “

”
’ “ ”

’
“ ”

“ ”
’

“ ”
’

’

—
—

“ ”

“ ’ ”
“ ”

“ ”

–

—
—

–

–



OHIO STATE LAW JOURNAL

’
’ ’

“ ” ’

’

’
’

“ ”

’ ’

“ ”
“

’ ’
’ “ — —

”

“ ” “
”

’
–

’

’
’

’ –



OBERGEFELL’S DREAMS

” —
—“ ”

’

“ ” “ ”

“ ”
’

“ ”

’

’

’ “
”

“ ”— —

’

–
’

ʼ



OHIO STATE LAW JOURNAL

’

’

“ ”

—
—

’

’
“ ”

–
’ –

’ ’
“ ” –



OBERGEFELL’S DREAMS

“ ”

’
“

” “ ”
’

’
’

’ “
” “ ” “ ”

“ ” “ ”
“

”

’
— —

“
”

’
“ ”

’

’
’

“ ”
–

The language of “both prideful and unwise” is from 
“sully” from 

–



OHIO STATE LAW JOURNAL

“ ”

’
’

’
’

“ ”
’

’

— —
“ ”

’

“ ” “ ” “ ” “ ”

’

“[ ‘ ’”
“ ” “

”



OBERGEFELL’S DREAMS

“ ”

’
’

’
’ ’

’
’ ’ ’ —

—

’

’

’ ’
’

’
’

’

(describing “the dominant figural self
representation” of the Court in as that of the “maternal vessel of the 
Constitution”); –

–
’

’
– “



OHIO STATE LAW JOURNAL

’ ’
’

’

’

’
’

’

”

’ “No other 
kind of ‘Yes’ can be extracted from the unconscious; there is
unconscious ‘No’.”

“repetition itself creates bliss.” 

with “repetition” in Freud’s work, see generally M. Andrew Holowchak 
the Death Drive: The Future of “Repetition” and “Compulsion 
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Mary Magdalene after his resurrection: ‘Noli me tangere’ (Don’t touch me),” or Leslie 
Feinberg’s line from that, “Touch is something I could never take f
granted,” appear i

– nts: “Untouchability runs deep in queer experience.” 
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as normal in young children but abnormal in adults”); (“The constitutional 

that it deserves to be called ‘polymorphous perverse’

components.” (quoting 
191 (A.A. Brill trans., 1909))). Another sense of the term in Freud’s 

, makes clear that “under the 
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alone, for a marriage becomes greater than just two persons.”); at 2608 (“In forming a 
marital union, two people become something greater than once they were.”); 
2599 (“Marriage is a coming toget
intimate to the degree of being sacred.” (quoting Griswold v. Connecticut, 381 U.S. 479, 
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ditus’s mother, is often represented in a shell (see, for example, Sandro 
Botecelli’s 

“man woman,” see –

1:27 (King James) (“So God created man in his 
image of God created he him; male and female created he them.”);
at 212 (referring to a “hermaphroditic a hermaphroditic creator,” 
while noting that this reading was “repeatedly denounced by Christian theologians,” the 
need for which “may indicate the persistence of such an interpretation”); (“The 
production of Eve from Adam’s rib may also have suggeste

.”
(“[A]nd they twain shall be one flesh: so then they are no more twain, but one flesh.”).
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destroy the structures to which they have given rise.”),
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“earliest published use” is in “ ”

I should myself be glad to know whether the primal scene in my present patient’s case 

at 97. As Freud elsewhere observes: “It is also a matter of indifference in this 
al phantasy.”
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n.1. The context within which Freud ventures his methodological “indifference” to the 

Comments on Erroneous Interpretations of Freud’s 
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The notion of the infant’s experience of a traumatic negation in this sentence and 
reading of the elements of Freud’s account.

“ ” “
”



OHIO STATE LAW JOURNAL

“ ’ ”
“ ” —

— “ ”

’

’ ’ —
’

’ ’
’ ’

’

’
— —

“
” ’

– “
”

“ ” ’
“

”
“ ” ’

“
”

“ ” –

’
’

“ ”
“ ”

“ ” “



OBERGEFELL’S DREAMS

—
’ —

“ ”

—
—

—
—

’

“ ”

’

—

’

.”
’ “ ”

–

“ ”



OHIO STATE LAW JOURNAL

’

’
“ ’ ”

’

’ —
—

’ ’

’ ’

’

— —
“

”

–
“

”
“

.”


